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such, will be to discourage impulsive or rash action taken in the
hope that once a project gains momentum public officials will be
reluctant to cancel it.
Sharon Parella

GENERAL MUNICIPAL LAW

GML § 50-i: Federal civil rights action is barred by plaintiff's
failure to comply with notice of claim statute
Section 50-i of the New York General Municipal Law1 provides that no tort action may be maintained against a municipal
corporation 2 unless a notice of claim 3 has been served on the corGML § 50-i (McKinney 1986). Section 50-i provides in part:
No action or special proceeding shall be prosecuted or maintained against a city
...for personal injury... or damage to real or personal property alleged to have
been sustained by reason of the negligence or wrongful act of such city... unless,
(a) a notice of claim shall have been made and served upon the city ... in compliance with section fifty-e of this chapter ....
Id. § 50-i(1). Section 50-i was enacted by the New York Legislature in 1959. Ch. 788, § 1,
[1959] N.Y. Laws 2082. Its purpose was to centralize provisions relating to the commence-

ment of actions. JOINT

LEGISLATIVE COMMITTEE ON MUNICIPAL TORT LIABILITY

(1961). See

N.Y. Gov. Spec. Mess. (Apr. 23, 1959), reprinted in [1959] N.Y. Laws 1773 (McKinney).
Filing of a notice of claims has been required since enactment of section 50-e of the GML in
1945. Ch. 694, § 1, [1945] N.Y. Laws 1486.
Section 50-i established a uniform statute of limitations of one year and ninety days for
bringing a tort action against a municipality and delineated a thirty day period after the
serving of a notice of claim within which no action could be brought. GML §50-i(1)(b)-(c)
(McKinney 1986). This section was intended by the legislature to give a municipality an
opportunity to settle meritorious claims before being subjected to suit. Renwick v. Town of
Allegany, 34 Misc. 2d 461, 464, 225 N.Y.S.2d 844, 847 (Sup. Ct. Cattaragus County 1962),
rev'd on other grounds, 18 App. Div. 2d 877, 236 N.Y.S.2d 902 (4th Dep't 1963).
2 See N.Y. GEN. CONSTR. LAW § 66(2) (McKinney Supp. 1987). The definition of a municipal corporation includes counties, cities, towns, villages, and school districts. Id.
3 See GML § 50-e (McKinney 1986). The notice must be in writing, sworn to by the
claimant, and must identify the nature of the claim, the time, place and manner in which
the claim arose, and the items of damage. GML § 50-e(2) (McKinney 1986). The provisions
of GML sections 50-e and 50-i are more than mere statutes of limitations or repose, for they
establish that service of notice of claim is a condition precedent to the initiation of a lawsuit
against a municipality. Glamm v. City of Amsterdam, 67 App. Div. 2d 1056, 1057, 413
N.Y.S.2d 512, 514 (3d Dep't 1979), afl'd, 49 N.Y.2d 714, 402 N.E.2d 143, 425 N.Y.S.2d 804
(1980); Gregory v. City of New York, 346 F. Supp. 140, 145 (S.D.N.Y. 1972); SIEGEL § 32, at
31. Although statutes of limitations are subject to tolling, the CPLR's tolling provisions do
not apply to the notice of claim statutes because "[a] condition precedent is not a time
limitation.. ." Glamm, 67 App. Div. 2d at 1057, 413 N.Y.S.2d at 514. As a condition prece-
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poration within ninety days of accrual of the claim." While the notice of claim requirement clearly applies to personal injuries cognizable under state law, 5 New York federal and state courts have
disagreed as to whether a notice of claim must be filed in a federal
civil rights action. Recently, in 423 South Salina St., Inc. v. City
dent to suit, service of the notice is essentially an element of the plaintiff's cause of action.
Brown v. United States, 742 F.2d 1498, 1508 (D.C. Cir. 1984), cert. denied, 471 U.S. 1073
(1985). See also Graziano, Recommendations Relating to Section 50-e of the General Municipal Law and Related Statutes, TWENTY-FIRST ANN. REP. N.Y. JUD. CONFERENCE 358, 37374 (1976) (compliance with notice provision must be pleaded in complaint and proved by
plaintiff).
See GML § 50-e (McKinney 1986). Section 50-e(1)(a) provides:
In any case founded upon tort where a notice of claim is required by law as a
condition precedent to the commencement of an action or special proceeding
against a public corporation . . . the notice of claim shall comply with and be
served in accordance with the provisions of this section within ninety days after
the claim arises ....
Id.
In 1976, the legislature amended section 50-e to extend the discretion of the court to
grant leave to file a late notice of claim provided the extension did not exceed the time
limited for commencement of the action. Ch.745, § 2, [1976] N.Y. Laws 3. See Report to the
1976 Legislature in Relation to the Civil Practice Law and Rules and Proposed Amendments Adopted Pursuant to Section 229 of the Judiciary Law, TWENTY-FiRST ANN. REP.
N.Y. Jun. CONFERENCE 278, 300-01 (1976) [hereinafter REPORT] The court is to consider a list
of factors, including whether the defendant-public corporation had knowledge of the claim
and whether the delay in notice would prejudice the defendant-corporation. See GML § 50e(5) (McKinney 1986).
New York courts have consistently upheld the constitutionality of the notice of claim
requirements of section 50-e as a valid legislative condition upon waiver of common law
municipal tort immunity for governmental acts. Brown v. Board of Trustees, 303 N.Y. 484,
489, 104 N.E.2d 866, 869 (1952); Pausley v. Chaloner, 54 App. Div. 2d 131, 133, 388
N.Y.S.2d 35, 37 (3d Dep't 1976). "[A]ny such right granted is one which might have been
withheld altogether by the Legislature. Accordingly, the right to bring suit against a municipality may be granted upon such conditions as the Legislature, in its wisdom, sees fit to
impose." Brown, 303 N.Y. at 489, 104 N.E.2d at 868-69.
Similar statutes have been held unconstitutional in other states as violative of equal
protection since private and governmental tortfeasors are treated differently. See, e.g., Reich
v. State Highway Dep't, 386 Mich. 617, 623-24, 194 N.W.2d 700, 702 (1972); Hunter v.
North Mason High School, 85 Wash. 2d 810, 819, 539 P.2d 845, 850-51 (1975). Cf. Gleason v.
City of Davenport, 275 N.W.2d 431, 436 (Iowa 1979) (different notice of claim requirements
for different types of cities held unconstitutional).
See, e.g., Ferrick v. City of New York, 111 App. Div. 2d 113, 114, 489 N.Y.S.2d 491,
491-92 (1st Dep't 1985) (unlawful arrest and assault); Kasachkoff v. City of New York, 107
App. Div. 2d 130, 132-33, 485 N.Y.S.2d 992, 995 (1st Dep't 1985) (defamation, intentional
infliction of emotional distress and prima facie tort), afl'd, 68 N.Y.2d 654, 496 N.E.2d 226,
505 N.Y.S.2d 67 (1986); Saler v. City of New York, 96 App. Div. 2d 583, 584, 465 N.Y.S.2d
279, 280 (2d Dep't 1983) (malpractice claim).
' Compare Brandon v. Board of Educ., 635 F.2d 971, 973-74, n.2 (2d Cir. 1980) (notice
not required for federal civil rights action), cert. denied, 454 U.S. 1123 (1981) and Williams
v. Allen, 616 F. Supp. 653, 658 (E.D.N.Y. 1985) (notice requirement would extingish federal
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of Syracuse,7 the New York Court of Appeals reaffirmed its holding in Mills v. County of Monroe8 that failure to serve such notice
is fatal to a federal civil rights claim."
In South Saina, the plaintiff commenced an action in federal
court premised upon section 1983 of Title 42 of the United States
Code, 10 alleging that it was the victim of an aggravated pattern of
misuse of the taxing power.1" The district court dismissed the acright) with Mills v. County of Monroe, 59 N.Y.2d 307, 308, 451 N.E.2d 456, 456, 464
N.Y.S.2d 709, 709 (failure to file notice in civil rights suit bars action), cert. denied, 464 U.S.
1018 (1983).
7 68 N.Y.2d 474, 503 N.E.2d 63, 510 N.Y.S.2d 507 (1986), cert. denied, 107 S. Ct. 1880
(1987).
- 59 N.Y.2d 307, 451 N.E.2d 456, 464 N.Y.S.2d 709, cert. denied, 464 U.S. 1018 (1983).
The court in Mills held that a claim brought pursuant to section 1981 of Title 42 of the
United States Code was barred because the plaintiff did not adhere to the notice of claims
provision. Id. at 308, 451 N.E.2d at 456, 464 N.Y.S.2d at 709. In addition, the court stated
that the plaintiff who sought damages because she was wrongfully fired, did not fall within
the "public interest" exception to the notice requirement, id. at 312, 451 N.E.2d at 459, 464
N.Y.S.2d at 712 (citing Union Free School Dist. No. 6 v. New York State Human Rights
Appeal Bd., 35 N.Y.2d 371, 380, 320 N.E.2d 859, 862, 362 N.Y.S.2d 139, 144 (1974)), which
applies only in an action brought to vindicate or affect the rights of a similarly situated class
of the public. Union Free School Dist., 35 N.Y.2d at 379-80, 320 N.E.2d at 862, 362
N.Y.S.2d at 144. But see Williams v. Allen, 616 F. Supp. 653, 658 (E.D.N.Y. 1985). In Williams, the court noted thatTo waive the notice of claim requirement in [a public interest] situation but
bar the individual plaintiff from the possibility of obtaining relief here is exalting
the civil rights of the many over that of the individual who, like the formerly pro
se prisoner here, is less able to enforce his rights.
Id. (emphasis in original). See generally The Survey, 58 ST. JOHN's L. REv. 427, 431 (discussing Mills treatment of public interest exception).
o South Salina, 68 N.Y.2d at 480, 503 N.E.2d at 65, 510 N.Y.S.2d at 509.
10 42 U.S.C. § 1983 (1976 & Supp. IV 1981). Section 1983 provides in part:
Every person who, under color of any statute, ordinance, regulation, custom,
or usage, of any State... subjects, or causes to be subjected, any citizen.., to the
deprivation of any rights, privileges, or immunities secured by the Constitution
and laws, shall be liable to the party injured in an action at law, suit in equity, or
other proper proceding for redress.
Id. Section 1983, enacted in 1871 as part of the post-Civil War Reconstruction Acts, established a federal cause of action for damages against a state and local officials who had
caused individuals to suffer constitutional deprivations. See Duchesne v. Sugarman, 566
F.2d 817, 829 (2d Cir. 1977).
" South Salina, 68 N.Y.2d at 481, 503 N.E.2d at 65-66, 510 N.Y.S.2d at 509-10. In
1976, the plaintiff purchased property, subject to unpaid taxes, from the University of Rochester. Id. at 480, 503 N.E.2d at 65, 510 N.Y.S.2d at 509. The real estate had a history of
excessively high tax assessments and when the plaintiff was unable to pay the taxes, the
City of Syracuse (the "City") took a tax deed to the property. Id. The plaintiff obtained a
preliminary injunction restraining transfer of title until a tax review proceeding was completed. Id. It was established at the proceeding on April 9, 1981 that the City had misused
its taxing power; the Court of Appeals, however, reversed the grant of injunction. Id. at 481,
503 N.E.2d at 65, 510 N.Y.S.2d at 509. The court reasoned that the plaintiff could not ob-
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tion on grounds of comity, and the plaintiff recommenced the action in state court.' 2 The defendant-city then moved to dismiss,
claiming, inter alia, that the action was barred by the plaintiff's
failure to serve a timely notice of claim.'" The Supreme Court,
Special Term granted the motion 4 and the Appellate Division,
Fourth Department, affirmed on different grounds.' 5
On appeal, the Court of Appeals unanimously affirmed, holding that the civil rights action was barred by the plaintiff's failure
to serve notice of a claim.' 6 Judge Meyer, writing for the court,
observed that section 1988 of Title 42 governs whether a state pro7
cedural rule should be borrowed for a federal civil rights action.1
tain equitable relief because it had failed it pay the original tax assessment. Id. (The Court
of Appeals review of this proceeding may be found at W.T. Grant v. Srogi Co., 52 N.Y.2d
496, 518, 420 N.E.2d 953, 963, 438 N.Y.S.2d 761, 771-72 (1981)). Consequently, the plaintiff
commenced suit to recover damages under section 1983 of the federal Civil Rights Act. See
423 South Salina St., Inc. v. City of Sracuse, 566 F. Supp. 484, 485 (N.D.N.Y.), afl'd, 724
F.2d 26 (2d Cir. 1983).
12 South Salina, 68 N.Y.2d at 481, 503 N.E.2d at 65, 510 N.Y.S.2d at 509.
South Salina, 68 N.Y.2d at 481, 503 N.E.2d at 66, 510 N.Y.S.2d at 510. The City also
argued that the plaintiff lacked standing and that the complaint failed to state a cause of
action. Id.
" See id. Special Term held that not only was the notice of claim requirement not
complied with, but that the action was barred by the plaintiff's failure to institute the action
within the one year, ninety-day statute of limitations prescribed by GML section 50-i. See
id.; GML § 50-i(1)(c) (McKinney 1986).
'0 423 South Salina St., Inc. v. City of Syracuse, 112 App. Div. 2d 745, 746, 492
N.Y.S.2d 241, 242 (4th Dep't 1985), aff'd, 68 N.Y.2d 474, 503 N.E.2d 63, 510 N.Y.S.2d 507
(1986). The Appellate Divsion concluded that the complaint failed to state a cause of action.
Id. at 746, 492 N.Y.S.2d at 242.
16 South Salina, 68 N.Y.2d at 480, 503 N.E.2d at 66, 510 N.Y.S.2d at 510. The Appellate Division's argument that the plaintiff lacked standing, and Special Term's application
of the one year, ninety day statute of limitations under section 50-i were rejected. Id. The
court held that the three year statute of limitations governing personal injury actions, see
CPLR 214(5) (McKinney Supp. 1987), applies to a federal civil rights claim. South Salina,
68 N.Y.2d at 486-87, 503 N.E.2d at 69-70, 510 N.Y.S.2d at 513-14 (citing Wilson v. Garcia,
471 U.S. 261, 275 (1985)). The Court of Appeals wrote, "Congress would not have characterized § 1983 as providing a cause of action analogous to state remedies for wrongs committed
by public officials. It was the very ineffectiveness of state remedies that led Congress to
enact the Civil Rights Acts in the first place." South Salina, 68 N.Y.2d at 487, 503 N.E.2d
at 69, 510 N.Y.S.2d at 513 (quoting Wilson, 471 U.S. at 279).
1" South Salina, 68 N.Y.2d at 489, 503 N.E.2d at 71, 510 N.Y.S.2d at 514-15. Section
1988 provides that federal laws govern civil rights actions wherever applicable,
but in all cases where they are not adapted to the object, or are deficient in the
provisions necessary to furnish suitable remedies ... the common law, as modified
and changed by the constitution and statutes of the State... having jurisdiction
of such [case], so far as the same is not inconsistent with the Constitution and
laws of the United States, shall be extended to and govern the said courts . ...
42 U.S.C. § 1988 (1976 & Supp. IV 1981).
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Section 1988, he concluded, allows state law to be applied when
there is no corresponding federal rule, and the state rule does not
offend the policies of compensation and deterrence underlying the
federal civil rights law."8 The court cited several instances where
state statutes of limitations and tolling provisions had been applied to federal civil rights actions.19 Likening the notice of claims
provision to a statute of limitations,20 Judge Meyer stated that this
requirement was not inconsistent with federal objectives.2 1 Noting
the flexibility of the notice provision, the court asserted that this
requirement is easy to comply with and will not unduly inhibit enforcement of the civil rights laws.2 2 In addition, the court observed
that the notice provision serves an important state interest as the
government is allowed a meaningful opportunity to investigate a
claim prior to commencement of the action. 3
The South Salina holding perpetuates the rift between federal
and state courts regarding the applicability of GML 50-i's notice
requirement to federal civil rights actions.2 4 Until the Supreme

"B
South Salina, 68 N.Y.2d at 489-90, 503 N.E.2d at 71-72, 510 N.Y.S.2d at 515-16
(citing Chardon v. Soto, 462 U.S. 650, 657 (1983)). In Chardon,the Supreme Court held that
state tolling statutes could be borrowed because they did not conflict with important federal
policies. Chardon, 462 U.S. at 662.
" South Salina, 68 N.Y.2d at 490, 503 N.E.2d at 71-72, 510 N.Y.S.2d at 515-16. See,
e.g., Board of Regents v. Tomanio, 446 U.S. 478, 491 (1980) (tolling policies applicable to §
1983 actions); Robertson v. Wegmann, 436 U.S. 584, 593 (1978) (survivorship provisions applicable to federal actions).
20 South Salina, 68 N.Y.2d at 492-93, 503 N.E.2d at 73, 510 N.Y.S.2d at 517. The court
emphatically denied that the provisions of section 50-i added an element to the federal action. Id. "The cause of action arises when the conduct involved occurs and will only be
barred if the claimant neither gives notice within 90 days, nor within the next two years and
nine months seeks an extension .... The provision is, therefore, essentially the same as a
Statute of Limitations." Id.
2" Id. at 489-90, 503 N.E.2d at 71, 510 N.Y.S.2d at 515. The court stated such a provision was not inconsistent with federal law merely because it may cause the plaintiff to lose.
Id. (citing Board of Regents v. Tomanio, 446 U.S. 478, 488 (1980); quoting Robertson v.
Wegmann, 436 U.S. 584, 593 (1978)).
22 South Salina, 68 N.Y.2d at 489-90, 503 N.E.2d at 73, 510 N.Y.S.2d at 517. "Compliance will ... have no practical effect on deterrence at all and will affect compensation only
as to those who have, as did the present plaintiff, slept on both the right to give the required
warning of impending suit.., and the right to obtain leave of court [to do so]." Id. at 493,
503 N.E.2d at 73, 510 N.Y.S.2d at 517 (emphasis in original). See supra note 4.
22 South Salina, 68 N.Y.2d at 489, 503 N.E.2d at 71, 510 N.Y.S.2d at 515. The court
also stated that the burdens on state and federal courts are reduced whenever a "notice
results in negotiation and settlement of claims rather than litigation." Id. at 491, 503 N.E.2d
at 72, 510 N.Y.S.2d at 516.
z, See id. at 492 n.8, 503 N.E.2d at 73 n.8, 510 N.Y.S.2d at 517 n.8; supra note 6 and
accompanying text.
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Court settles the issue, it is urged that the practitioner endeavor to
serve a notice of claim, whether in federal or state court. 5
It is submitted that the Court of Appeals misinterpreted the
borrowing provisions of section 1988 and furthered no legitimate
state interest by requiring a notice of claim. Section 1988 states
that if there is a deficiency in the federal civil rights statutes, the
presiding court must follow the applicable state law. Recent case
law suggests that a deficiency exists only where a particular type of
provision is deemed necessary and reasonable.
Most federal
courts have refused to construe section 1983 as deficient for lack of
a notice of claim provision. These courts have distinguished the
borrowing of statutes of limitations by noting that the absence of a
statute of limitations is an "egregious gap in a cause of action,"2 9
necessitated by policies of repose, whereas notice of claim requirements have not been considered essential to a fair scheme of litigation.3 0 Furthermore, the constitutionality of New York's claim statutes has been upheld on the basis that they are permissible
25

See

SIEGEL

§ 35, at 9 (Supp. 1986). The plaintiff in South Salina initiated the action

in federal court where a notice of claim may not be required. However, this action was
dismissed on grounds of comity and the plaintiff was forced into state court where, under,
Mills the notice was required. See South Salina, 68 N.Y.2d at 481, 503 N.E.2d at 65-66, 510
N.Y.S.2d at 509-10.
26 42 U.S.C. § 1988 (1982). The language of section 1988 directs courts to follow a threestep analysis in determining the rules of decision applicable to civil rights claims. See Burnett v. Grattan, 468 U.S. 42, 47 (1984). This process requires that:
First, courts are to look to the laws of the United States "so far as such laws are
suitable to carry [the civil and criminal rights statutes] into effect." If no suitable
federal rule exists, courts undertake the second step by considering application of
state "common law, as modified and changed by the constitution and statutes" of
the forum State. A third step asserts the predominance of the federal interest:
courts are to apply state law only if it is not "inconsistent with the Constitution
and laws of the United States."
Id. at 47-48 (citing 42 U.S.C. § 1988 (1982)).
27 See Brown v. United States, 742 F.2d 1498, 1507 n.5 (D.C. Cir. 1984), cert. denied,
471 U.S. 1073 (1985). The mere absence of a corresponding federal provision does not, in
itself, imply a deficiency in the federal law. Id. at 1506.
28 See, e.g., id. at 1504 (federal tort scheme not deficient for lack of a notice provision);
Burroughs v. Holiday Inn, 621 F. Supp. 351, 354 (W.D.N.Y. 1985) (notice of claim not necessary to fill "void" in federal law). But see Cardo v. Lakeland Cent. School Dist., 592 F.
Supp. 765, 772-73 (S.D.N.Y. 1984) (notice of claim requirement consistent with federal civil
rights litigation).
29 See Brown, 742 F.2d at 1505. Statutes of limitations are necessary because "some
clear end to one's liberty to commence suit is necessary." Id. (emphasis in original). Traditional provisions of repose such as statutes of limitations, tolling provisions and survivial
rules have a purpose distinct from notice provisions. Id. at 1506.
20 See id. at 1506.
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conditions based upon a limited waiver of common law municipal
tort immunity.3 1 Since section 1983 applies regardless of municipal
waiver of immunity,3 2 it is submitted that the application of GML
50-i neither fills in a deficiency in the Civil Rights Act, nor is it a
permissible condition to be placed upon a federal cause of action.
Although the South Salina court compared the notice of claim
requirement to a statute of limitations, 3 the General Municipal
Law provides that service of a notice of claim is a condition precedent to the accrual of rights against a public corporation.3 4 Compliance with the provision is, in effect, an element in an action
against a municipality.35 However, Congress did not intend that
state law be consulted to supply elements of a federal civil rights
action. 3 The Reconstruction-era Congress feared the possibility
that state statutory modifications might prove inimical to effective
vindication of federal rights.
The South Salina court held that the plaintiff had standing to
sue, had properly stated a cause of action and was not barred by
the statute of limitations, yet it denied the plaintiff permission to
proceed with the action. 3 This result, it seems, is clearly inconsistent with the policies underlying the Civil Rights Act. It is suggested that notice of claim requirements serve merely to restrict
" See Brown v. Board of Trustees, 303 N.Y. 484, 488-89, 104 N.E.2d 866, 868 (1952).
"Under the common law the [s]tate and municipal corporations were subject to liability
when exercising corporate or proprietary functions, but immune from liability when exercising governmental functions." Id. The present rule which holds states and municipalities
liable for their negligence is statutory in origin and consequently the legislature can consti-

tutionally impose pre-suit conditions. See id. at 489, 104 N.E.2d at 869.
'2 See Monell v. Department of Social Serv. of New York, 436 U.S. 658, 701 (1978). The
Supreme Court stated that "municipal bodies sued under § 1983 cannot be entitled to an
absolute immunity." Id. (overruling Monroe v. Pape, 365 U.S. 167 (1961)). See also Eisenberg, Section 1983: Doctrinal Foundationsand an Empirical Study, 67 CORNELL L. REV.
482, 492-93 (1982) (although municipal immunity in doubt, state immunity well-established
under eleventh amendment).
"3South Salina, 68 N.Y.2d at 492-93, 503 N.E.2d 73, 510 N.Y.S.2d at 517.

" See GML §§ 50-e(1)(a), 50-i(1) (McKinney 1986);

SIEGEL

§ 32, at 31.

35 Brown v. United States, 742 F.2d 1498, 1508 (D.C. Cir. 1984), cert. denied, 471 U.S.

1073 (1985). In the complaint, the plaintiff must plead that notice was served at least thirty
days prior to commencement of the action and allege that defendants did not satisfy the

claim or refused to do so. See Davidson v. Bronx Municipal Hosp., 64 N.Y.2d 59, 61-62, 473
N.E.2d 761, 762-63, 484 N.Y.S.2d 533, 534-35 (1984); Graziano, supra note 3, at 373-74.
11 Brown, 742 F.2d at 1508.
37 See Kriemer, The Source of Law in Civil Rights Actions: Some Old Light on Section
1988, 133 U. PA. L. RE V. 601, 620-21 (1985). The Civil Rights Acts were drafted to provide

alternatives to hostile and ineffective state judiciaries. Id. at 618.
11 South Salina, 68 N.Y.2d at 479-80, 503 N.E.2d at 67, 510 N.Y.S.2d at 511.
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the plaintiff's remedies against a municipality under a federal statute designed to expand such remedies.
Finally, it is submitted that the flexibility of section 50-e undermines the claimed state interest in enforcing such requirements. GML 50-e(5) provides that "[a]n application for leave to
file a late notice shall not be denied on the ground that it was
made after commencement of an action."3 9 It appears logical that
if the action has already commenced, the municipal defendant already knows of, and has had an opportunity to investigate, the
claim. It is submitted, therefore, that requiring compliance with
section 50-e furthers no legitimate state interest and serves to allow municipal defendants to sidestep liability.
South Salina's imposition of a notice requirement on section
1983 claims is inconsistent with important federal policies underlying the statute. 40 Furthermore, any state interest expounded by the
state courts are rendered dubious in light of the discretionary application of this provision. Resolution of the conflict between state
and federal courts against the application of notice of claim provisions is strongly urged.
Joanne M. Scalard

GML § 50-e(5) (McKinney 1986); see supra note 4 and accompanying text for a discussion of section 50-e.
40 See, e.g., Williams v. Allen, 616 F. Supp. 653, 656 (E.D.N.Y. 1985) (notice requirement interferes with federal right); Burroughs v. Holiday Inn, 606 F. Supp. 629, 629-30
(W.D.N.Y. 1985) (notice condition infringes upon assertion of federally created rights); Altaire Builders, Inc. v. Horseheads, 551 F. Supp. 1066, 1076 (W.D.N.Y. 1982) (§ 1983 was
intended to augment citizen's remedies, not restrict them).
39

